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Laymen and the Courts 


MEMBERS AND THEIR GUESTS attending the thirty-fifth anniversary dinner 
last evening of the Federation of Citizens’ Associations heard Chief Justice 
Bolitha J. Laws, speaking as chairman of the District of Columbia Subcommittee 
of the Special Committee on Improving the Administration of Justice of the 
American Bar Association, outline an idea which will find expression tomorrow 
afternoon in a meeting of representatives of the bench, the bar and the lay 
community. The idea is to seek suggestions from the layman on improving and 
otherwise facilitating the processes of the district courts. 

As the Chief Justice said, the idea is a curiously novel one. For while the 
judges, the lawyers and the court attaches have been conferring for years on 
improving our legal machinery, the layman, who is most directly affected, has 
been rather neglected as a consultant. If he is brought into such counsels, it is 
possible that he will be able to single out deficiencies in what the lawyers and 
the judges have accepted as necessary procedure, but which owe their dignity 
and prestige to custom and tradition rather than to strict logic or even common 
sense. 

It is true that the layman, his vanity touched by an invitation to speak out 
of court, may indicate a tendency to rush in where angels with a legal education 
would fear to tread. It is probable that the methods and procedures which he 
regards as time wasting, full of words and expensively indirect are merely the 
end results of evolutionary experience, through trial and error, in perfecting 
the security of his legal rights. But the lawyers and the judges should be able 
to sift suggestions founded on misconceptions from those that represent a fresh 
and helpful perspective. 

Regardless of the tangible results, it is a wholesome sign when the judges 
themselves manifest a positive interest in freeing the courts of entanglements 
that prevent their keeping abreast of the efficiency so marked in many other fields 
of American life. While in this respect he is functioning as chairman of a com- 
mittee which already has done much to improve the functioning of the courts, 
rather than as the newly sworn Chief Justice of the United States District 
Court, this gesture by Chief Justice Laws is in keeping with a reputation for 
intelligent liberalism and progressiveness which has made him an outstanding 
product of the Washington bar.—Editorial, Washington Star, March 7, 1945. 
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New Allies Join the Fight 


The meeting referred to in the editorial on 
the preceding page was held in Washington 
on March 8, with Chief Justice Laws presiding. 
Laymen present included Dr. James A. Nolan, 
secretary of the Criminal Justice Association; 
Wilbur S. Finch, president of the Federation of 
Citizens Associations; Guy H. Birdsall, chair- 
man of the Federation’s Law and Legislative 
Committee; Elmer L. Kayser, dean of students 
at George Washington University; Benjamin 
M. McKelway, associate editor of the Star; 
John O’Rourke, editor of the News; Wayne 
Coy, assistant to the publisher of the Post; 
and Michael W. Flynn, day managing editor 
of the Times-Herald. 

There was a general discussion of the possi- 
bility of expediting trials, improving the 
method of selecting jurors, and more efficient 
handling of parole and probation procedures. 
The laymen present agreed to gather sugges- 
tions from the groups they represent and sub- 
mit them to future meetings of citizens, judges 
and lawyers. Sefton Darr, attorney, was se- 
lected to head a special subcommittee to 
co-operate with laymen. 

There is no reason to doubt that valuable 
ideas will result from the proceedings thus ini- 
tiated. Litigants and witnesses are as much 
a part of the court as lawyers and judges, and 
should certainly be capable of making con- 
structive suggestions. Even if none actually 
materialized, however, the venture would be 
more than worth while both in Washington 
and in other cities where this account of Chief 
Justice Laws’ experiment may induce others 
to follow his example. Much of the public crit- 
icism of the courts comes from people who 
sit back secure in the belief that the faults 
they point out must be corrected by somebody 
else. Give them a part to play in the corrective 
process and two results are fairly sure to fol- 
low, whether they contribute any suggestions or 
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not. They will gain a better understanding of 
the problems involved in legal reform, and, 
having been enlisted in the crusade, their voices 
will probably no longer be lifted against it. The 
genuine appreciation so generously expressed in 
the Star editorial, attaching both to the idea 
itself and to the individuals responsible for it, 
could probably be duplicated by similar methods 
in most of the cities of the country. 





The Juror’s Responsibilities 


Without denying the importance of the re- 
sponsibilities of the voter, the JOURNAL con- 
fesses greater interest in the second of the 
two contest subjects recently announced by the 
Committee on American Citizenship of the 
American Bar Association: “The responsibility 
of the Citizen as a Juror.” 

The administration of justice is primarily a 
job for the bench and bar, but there are phases 
of it in which Mr. John Q. Public takes a hand, 
and jury service is one of them. The average 
citizen looks upon jury trial (perhaps with too 
much confidence) as a great bulwark of his 
liberties, but he doubtless thinks of it only sec- 
ondarily if at all as an opportunity for service. 

The necessary restrictions against volunteers 
lead to the curious situation that the man most 
anxious to be a juror is least likely to have the 
privilege, and, conversely, that those chosen for 
jury service will almost inevitably be inexpe- 
rienced and unfamiliar with it. Every citizen 
not actually exempted should consider himself 
a potential juror and should have a minimum 
comprehension of his responsibilities as such. 
The formulation of a concise statement of those 
responsibilities by the contestants will, we take 
it, be the first step toward impressing them 
upon the citizens who serve as jurors. 

The contest is open to American Bar Associ- 
ation members; prizes are $500, $250 and $100; 
entries are limited to 250 words (the length of 
this article) typewritten on one sheet of paper; 
and the closing date is May 15, 1945. 





It has always seemed to me that the bar has too long neglected the oppor- 
tunity which it has to build stronger contacts with lay organizations. We 
have so much in common with so many groups that the working out of plans 
to cooperate in joint undertakings would not only bring us closer to the achieve- 
ment of worth-while public objectives, but would develop stronger ties between 
the bar and civic organizations.—William Doll, Milwaukee, Wis. 
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West Virginia State Bar Puts Integrated States in Majority 


Integration is a goal to be striven for, rather than a status already achieved. 
It implies a bar united in purpose and spirit, as well as by the forms of law, with 
a vision of the larger benefits that will come to it and to the public generally 
when its entire moral and intellectual resources are mobilized and directed to the 
accomplishment of its ideals—Thomas Coleman. 


THE STATES HAVING an integrated bar organ- 
ization moved into the majority on February 
26, 1945, when the West Virginia legislature 
passed an act creating the West Virginia State 
Bar. West Virginia is the twenty-fifth siate in 
the integrated column, the eighth east of the 
Mississippi River, and the third to be inte- 
grated since the United States entered the war. 

Although a majority of the states are now 
integrated, those states still contain a minority 
of the lawyers. The twenty-five integrated 
states contained 61,646 lawyers in 1940, and 
the other states 117,917. Of the ten states with 
more than 5,000 lawyers in that census, Cali- 
fornia with 10,839, Texas with 7,768, Missouri 
with 5,373 and Michigan with 5,339 are inte- 
grated, while New York (35,210), Illinois (13,- 
422), Ohio (9,283), Pennsylvania (8,389), New 
Jersey (7,826) and Massachusetts (7,435) are 
unintegrated. 

This enumeration includes Arkansas among 
the integrated states although it has only a 
voluntary state bar association, because it has 
the fundamentals of integration in a state-wide 
disciplinary organization created and main- 
tained by the supreme court under constitu- 
tional authority and supported by compulsory 
dues levied against all lawyers of the state. 
Wisconsin is also counted among the integrated 
states by virtue of the passage of an act of 
the legislature in 1943 creating the Wisconsin 
State Bar, although the supreme court has 
deferred until after the war the actual organ- 
ization and operation of that institution. 


HISTORY OF WEST VIRGINIA CAMPAIGN 


Passage of the West Virginia integration bill 
was the climax of a campaign carried on over 
the past fifteen years, first by a few far-sighted 
individuals and, for the past seven years, as a 
project of the West Virginia Bar Association. 
The subject was first brought up at the forty- 
seventh annual meeting of the state bar asso- 
ciation in 1931, when Thomas Coleman of 
Charleston read the paper entitled “Bar Inte- 


gration” from which the thoughtful words 
quoted under the title of this article were taken. 
The result of the reading of that paper was 
the adoption of a resolution referring the mat- 
ter to the Committee on Judicial Administration 
and Legal Reform to study and report at the 
next meeting. 

A year later the committee in its report dis- 
cussed the matter at some length and recom- 
mended it to the serious study of the Associa- 
tion, but admitted its own members were not 
of one mind regarding it, and made no recom- 
mendation. In 1933 integration was barely 
mentioned and nothing further was said or done 
until 1936 when Wright Hugus of Wheeling 
made bar integration the topic of his annual 
address as president of the Association. A 
lengthy discussion followed the address, and a 
resolution was passed instructing the executive 
council to study it and if its conclusion was 
favorable to prepare for submission at the next 
meeting definitely formulated plans for achiev- 
ing integration in West Virginia. 

The council’s report in 1937 was favorable, 
but it left for a special committee the drafting 
of the plans. Hugus was made chairman of 
that committee, and brought in to the 1938 
meeting a report summarizing the arguments 
for integration and a draft of a bill based on 
the Virginia act suitable for introduction in the 
West Virginia legislature. The original inten- 
tion was for the Association to act upon it at 
that meeting, but upon the suggestion of Judge 
Harold A. Ritz the committee report, the pro- 
posed bill and a ballot were mailed to the entire 
membership of the Association with a request 
for an expression of opinion. The vote was 269 
to 60 in favor of integration, with about two- 
thirds of the members voting, and from that 
time on integration was one of the announced 
objectives of the West Virginia Bar Associa- 
tion. The bill was introduced in the legislature 
in 1939, but it died in the Senate committee, 
where it aroused a furious controversy. 

In 1940 the state bar associations of Virginia 
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and West Virginia held a large and successful 
joint meeting at White Sulphur Springs. The 
Honorable Samuel H. Williams, president of 
the two-year-old Virginia State Bar, delivered 
an address primarily for the benefit of the West 
Virginians present, describing the organization 
and operation of the Virginia integrated bar 
and enthusiastically recommending integration 
for West Virginia. The effect was to stimulate 
general interest in the integration campaign, 
both in and out of the Association. 


Again in 1941 the Hugus committee offered 
the bill to the legislature only to have it die 
in Senate committee, and the 1942 legislative 
interim committee declined to grant a hearing 
on the bill. 

Whether or not Wright Hugus ran for the 
legislature for the express purpose of intro- 
ducing in person and securing passage of the 
integration bill, he was at any rate a member 
of the lower house in 1943 and the result was 
almost all that could have been desired. The 
bill was introduced by Hugus in the House and 
by Senator John C. Morrison in the Senate, a 
joint committee hearing was held at which many 
witnesses testified, and when it came to a vote 
it passed the House 60 to 20 and the Senate 
22 to 17. 

Unfortunately, the integration bill fell vic- 
tim to a sharp political conflict between legis- 
lature and governor that year. It and many 
other measures were vetoed by the governor. 
A half-dozen of them were passed over the veto, 
but the four days remaining in the session after 
passage of the bar bill left insufficient time for 
a second consideration. 


THE BAR NEws Is FOUNDED 


Prior to 1943 there was no West Virginia 
bar journal. Instead, the state bar association 
had helped finance the West Virginia Law 
Quarterly published by the law school of West 
Virginia University. In 1943 that publication 
was discontinued for the duration of the war, 
and the Association decided to use the money 
previously allocated to the Law Quarterly for 
the publication of a West Virginia Bar News. 
This publication, the sixth issue of which came 
out last month, has set a new style in bar jour- 
nals that might well be followed by other bar 
associations that feel they have not the time 
or money to edit and publish a conventional 
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magazine. It consists of four or five legal size 
sheets mimeographed on both sides, stapled in 
the upper left hand corner, and mailed in en- 
velopes at third class rates. Edited by Robert 
L. Merricks of Charleston, it started out chiefly 
as a medium for contact with members of the 
armed forces, to whom it is sent free, but each 
succeeding issue has come to serve more and 
more the purpose of a regular state bar jour- 
nal—a purpose quite different from that of the 
Law Quarterly. 

The August and November, 1944, Bar News 
contained a long article entitled “The West 
Virginia Bar—Integrated or Unintegrated,” by 
Charles C. Wise, Jr., of Charleston, member of 
the executive council of the state bar associa- 
tion and active integration campaign leader. 
He reviewed the history of the movement in 
both nation and state, discussed at length the 
weaknesses of the voluntary state organization 
and the benefits to be derived from integration, 
examined and disposed of all negative argu- 
ments that had been advanced, and concluded 
with a request that the recipients indicate their 
attitude by filling out and returning to him 
a postcard ballot that accompanied the News. 
This time the voting was not limited to Asso- 
ciation members, but embraced all lawyers of 
the state, both at home and abroad. At the 
last count those at home favored integration 
by 402 to 50 and those in service by 83 to 3. 


THE 1945 LEGISLATIVE CAMPAIGN 


Armed with that overwhelming demand 
from both members and non-members of the 
state association, with Wright Hugus again in 
the House, and with a new governor who had 
himself voted for integration in the bar poll, 
the Association went to the 1945 legislature 
determined not to be thwarted again. The bill 
was introduced in the House by Hugus and J. 
Hornor Davis II, and in the Senate by Senators 
Ralph J. Bean and Arnold Vickers, president 
of the Senate. 

The Association’s integration committee, 
headed by W. M. Woodroe of Charleston, 
sounded out the sentiment of every member 
of the legislature. One representative was 
found who said he opposed it on instructions 
of lawyers back home. Investigation revealed 
a situation not at all uncommon—a few of the 
opposing minority had spoken to him, while the 


Aprit, 1945] 


majority in favor of it had been silent, giving 
him a false idea of the wishes of his constit- 
uents. A word to local bar leaders was suffi- 
cient to start an avalanche of letters that left 
him in no doubt as to the desire of the bar 
regarding integration. A resolution unanimously 
passed by the entire bar of Raleigh County 
resulted in a favorable vote from that county’s 
representatives. In spite of the extensive pub- 
licity surrounding the campaign in previous 
years, many members were found to be opposing 
it, because of ignorance and mistaken notions 
as to its meaning. One man thought the bill 
would make it illegal for a farmer or business 
man to draw up a simple contract for himself 
without an attorney. Other motives and rea- 
sons for opposition were discovered, some of 
which could be dealt with and others of which 
could not. Some of the 1943 opponents had not 
come back, but the same was true of some of 
the 1943 supporters. The 1945 vote fell some- 
what short of that in the previous session, but 
it passed the Senate 18 to 13 and the House 65 
to 17. The new governor, former Judge Clar- 
ence W. Meadows, promptly affixed the signa- 
ture that made the act a law. 


CourRT’S “INHERENT POWER DECLARED 


The bill enacted is in what has been called 
the “short form,” creating the West Virginia 
State Bar and directing the Supreme Court of 
Appeals to promulgate rules for its organiza- 
tion and government.! There has always been 
some question as to the relationship of legisla- 
ture and court in such a situation. The statute 
creating the State Bar of Michigan purported 
to “authorize” the state supreme court to make 
the rules, but the court has since declared that 
the action it took was not under power delegated 
from the legislature but under its own inherent 
power to regulate the practice of law and the 
activities of attorneys as officers of the courts 
in the administration of justice.2 The opinion 
of the Supreme Court of Wisconsin upholding 
the act creating the Wisconsin State Bar de- 
voted several paragraphs to its effort to recon- 
cile the apparent delegation of power with the 
views regarding inherent power of courts over 
attorneys which that court itself had previously 





1. The full text of the statute will be found at the 
end of this article. 

2. See statement by Mr. Justice North, 25 J. Am. 
Jud. Soc. 93 (1941). 
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been the first to announce.’ The Louisiana leg- 
islature was the first to remove all doubt by 
styling its 1940 act a mere memorial request- 
ing the court to integrate the bar under its 
inherent power. The West Virginia act did not 
go that far, but after creating the State Bar 
and declaring it to be a part of the judicial 
structure of the state and indicating the part 
to be played by the court, it adds an express 
statement declaring the inherent rule-making 
power of the Supreme Court of Appeals. 


CONSULTING THE LAWYERS IN SERVICE 


Another noteworthy feature of the West Vir- 
ginia statute is the provision that the new 
organization “shall not become operative until 
its constitution and by-laws shall first have been 
submitted to all attorneys-at-law practicing in 
this state, including those presently serving in 
the armed forces of the United States.” This 
was especially designed to avoid a stumbling 
block recently encountered in integration cam- 
paigns in Wisconsin and Minnesota. The su- 
preme courts of those two states have stated 
their unwillingness to proceed with the setting 
up of an integrated bar organization until the 
lawyers in military service are back home and 
able to participate in the drafting of the new 
rules. 


To the extent that such consideration is in 
accord with the wishes of the lawyers at war 
it is highly commendable, but it is a serious mis- 
take to take it for granted that those men are 
unwilling to trust their brethren back home 
to carry out any projects for the improvement 
of the profession and the administration of jus- 
tice during their absence. In the particular case 
of West Virginia integration, the vote of the 
members of the bar in military service was 83 
to 3—the very next thing to unanimous in favor 
of integration. While many ballots did not come 
back from abroad there is no reason to doubt 
that those returned were fairly representative 
of the sentiments of the group. Not one soldier 
who read and signed that card thought for a 
moment that it referred to post-war planning 
for the West Virginia bar. It was understood 
all around tw refer to a current project—a con- 
tinuation of the campaign in which many of 





3. Integration of Bar Case, 244 Wis. 8, 11 N.W. 
(2d) 604 (1943); State v. Cannon, 196 Wis. 534, 
221 N.W. 603. 
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them had themselves participated before the 
war. 

Twenty years ago, when the first states were 
experimenting with bar integration, statutes 
and bar rules varied widely from state to state. 
As time went on certain patterns emerged as 
better than others, both in the enabling acts 
and in the detailed rules for organization and 
government of the bar later adopted. At this 
stage of the integration movement, an advisory 
committee drawing on the experience of the 
other states can proceed immediately with the 
drafting of a set of rules with full confidence 
that in all but minor details of their application 
to local conditions they will meet with the 
approval of the rest of the bar and will repre- 
sent exactly the sort of thing for which the 
lawyers cast their votes in the integration poll. 

The West Virginia statute therefore, con- 
templating that work on the rules will go right 
ahead, wisely provides for their submission to 
all attorneys including those in military service 
for their suggestions and recommendations. The 
lawyer in the fox hole may not be able to give 
the proposed rules the same critical examina- 
tion he would at his desk at home, but it is 
nevertheless true that the procedure provided 
will afford opportunity for a fair indication of 
the soldiers’ reaction to the rules, and if that 
reaction follows, as it is almost certain to do, 
the pattern of the recent post card vote, no 
considerations of justice to absent lawyers will 
require waiting until the end of the war to put 
the integrated bar into operation. 

The Supreme Court of Missouri has followed 
such a course, and the new Missouri State Bar, 
established by rule of court last June, is now in 
full operation. A procedure such as the West 
Virginia statute prescribes, it might be ob- 
served, would do equal justice to Wisconsin 
ard Minnesota lawyers and would almost cer- 
tainly come closer to complying with their actual 
wishes than the course to which those states are 
now committed. 


THE COURT WILL COOPERATE 


The West Virginia State Bar will be in the 
hands of a strongly favorable and sympathetic 
court. It is true that the Supreme Court of 
Appeals has twice declined to integrate the 
bar by rule of court without act of the legisla- 
ture, but the first time was years ago before the 
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court’s inherent power was as generally recog- 
nized as it is today, and the last time was 
immediately after the governor’s veto of 1943 
under such circumstances that action by the 
court would have amounted to a veto of the 
veto—a position which any court might well 
hesitate to assume. At that very time, however, 
Judge Jo N. Kenna delivered an excellent ad- 
dress in support of bar integration before a 
meeting of the Charleston Bar Association. 
Indications of the progressive attitude of the 
court today toward improvements in judicial 
administration may be noted in its promulga- 
tion on March 10, 1945, of a rule based on 
Federal Rule 16 providing for pre-trial pro- 
cedure in the courts of West Virginia, the 
passage in the 1945 legislature of a statute 
providing for an administrative officer for the 
court, and the activity of the state judicial 
council under the chairmanship of Chief Justice 
William T. Lovins. 


TEXT OF THE STATUTE 


The following is the text of the statute as 
published in the West Virginia Bar News: 


Be it enacted by the legislature of West 
Virginia: That article one, chapter fifty-one 
of the code of West Virginia, one thousand nine 
hundred thirty-one, be amended by adding 
thereto a new section to be numbered four-a, 
to read as follows: 

Article I. Supreme Court of Appeals. 

Section 4-a. Rules Governing the Practice 
of Law; Creation of West Virginia State Bar; 
Providing Its Powers and Fees for Adminis- 
tration. 

The Supreme Court of Appeals of West Vir- 
ginia shall, from time to time, prescribe, adopt, 
promulgate and amend rules: 

(a) Defining the practice of law. 

(b) Prescribing a code of ethics governing 
the professional conduct of attorneys-at-law and 
the practice of law, and prescribing a code of 
judicial ethics. 

(c) Prescribing procedure for disciplining, 
suspending and disbarring attorneys-at-law. 

(d) Organizing and governing, by and 
through all of the attorneys-at-law practicing 
in this state, an administrative agency of the 
Supreme Court of Appeals of West Virginia, 
which shall be known as “The West Virginia 
State Bar.” The West Virginia State Bar shall 
be a part of the judicial department of the state 
government and is hereby created for the pur- 
pose of enforcing such rules as may be pre- 
scribed, adopted and promulgated by the court 
from time to time under this section. It is 
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hereby authorized and empowered to perform 
the functions and purposes expressed in a con- 
stitution, by-laws and amendments thereto as 
shall be approved by the Supreme Court of 
Appeals from time to time. All persons prac- 
ticing law in this State shall be members of the 
West Virgina State Bar in good standing: 
provided, however, that the West Virginia State 
Bar shall not become operative until its consti- 
tution and by-laws shall first have been submit- 
ted to all attorneys-at-law practicing in this 
state, including those presently serving in the 
armed forces of the United States, for the 
purpose of securing the suggestions and recom- 
mendations of all such attorneys-at-law, for a 
period of at least sixty days prior to the entry 
of an order by such court approving said con- 
stitution and by-laws. 
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(e) Fixing a schedule of fees to be paid by 
attorneys-at-law practicing in the state of West 
Virginia for the purpose of administering this 
section, and providing for the collection and 
disbursement of such fees; Provided, however, 
that the annual fees to be paid by any attorney- 
at-law shall not exceed the sum of five dollars, 
unless a majority of the attorneys-at-law prac- 
ticing in this state consent to the payment of 
a higher annual fee. 

The inherent rule-making power of the Su- 
preme Court of Appeals is hereby declared. 

When and as the rules of the court herein 
authorized shall be prescribed, adopted and 
promulgated, all laws and parts of laws that 
conflict therewith shall be and become of no 
further force or effect to the extent of such 
conflict. 





The Psychopathic Clinic in a Criminal Court, Its Uses 
and Possibilities—a Reprise 


LOWELL S. SELLING 


THE TITLE OF THIS ARTICLE is taken from a pre- 
vious report! of the subject made for this 
JOURNAL in 1922 when the Recorder’s Court 
Psychopathic Clinic was newly created. It was 
written by Dr. Arnold L. Jacoby, then director 
of the clinic, and summarized the purposes of 
the clinic. I am here bringing his ideas down- 
to-date. 

The need for such a review has been brought 
home to the writer by virtue of the replies 
which he has received from the deans of more 
than half of the law schools in this country 
in response to a questionnaire. This question- 
naire attempted to find out how much psychi- 
atry was covered in law school teaching at the 
present time. While the final evaluation of the 
survey will be placed in the hands of the ap- 
propriate committee of the American Psychiat- 
ric Association, it was striking to note that 
only a very few schools present any psychiatric 
material and that, primarily in parenthetical 
form in courses in criminal law. A number of 
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law school deans failed to see the value of 
a knowledge of psychiatry to law students 
under any conditions. Such a point of view 
should startle lawyers, even those who have 
given the service of psychiatry to the courts 
no consideration, for, after all, law is a part 
of socio-psychologic process. 

The functioning of the human mind, particu- 
larly in its social relationships, and as it is 
affected by disease, should, it would seem to 
me, stand as one of the foundation stones of 
a comprehension of why people get in trouble 
and why they can’t get along with one another 
—the two problems which legal process is in- 
tended to correct. 


This JOURNAL has for many years studied 
the Recorder’s Court, its jury system, its bail 
bond system, and has emphasized many of its 
valuable features in organization.? But since 
1923 little attention has been directed toward 
the clinic which was an integral part of the 
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very modern court which has received so much 
approval. 

Perhaps the lack of attention to the value 
of the clinic is due to a lopsided development 
of one of the points which Dr. Jacoby pointed 
out, namely, that the clinic should serve as a 
source of education for the local and the larger 
community, for while the clinic has put out 
over a hundred articles published in medical 
and psychological journals, and several books, 
the present writing is only the third in ten 
years to be made available for the legal profes- 
sion. Yet the varied procedures and achieve- 
ments of the Recorder’s Court Clinic may in- 
dicate the next steps in the improvement of 
the administration of justice, particularly in 
the criminal courts. 

Dr. Jacoby lists the three chief spheres of 
usefulness of the clinic as (1) adviser to the 
court on matters of mental health and disease 
of the accused. (2) A record bureau of personal- 
ity studies. (3) An out-patient service of the 
penal and correctional institutions to which 
the court’s cases go. 

The third sphere can immediately be dis- 
carded in view of the increasing service which 
psychiatry is giving in prisons and other cor- 
rective institutions. All of the major correc- 
tive institutions and many of the short term 
and minimum security institutions have psy- 
chiatrists on their staffs, and the majority 
of these have some provision for supervision 
of the paroled individual and his return to 
the community which in 1923 was entirely 
neglected. 

A type of service which Dr. Jacoby undoubt- 
edly had in the back of his mind and might 
very well have been covered under his third 
category is the idea of treatment of the offender. 

At the present time Dr. Jacoby’s first premise 
is broken down into these services: (a) diag- 
nosis of insanity, (b) treatment of the offender. 


THE CLINIC AS ADVISER TO THE COURT 


Evaluation of the patient’s personality for 
the judge may be done before trial when the 
psychiatrist sits as one of the three psychiat- 
rists appointed by the State Hospital Commis- 
sion under Act 259, 1939, of the Public Acts 
of Michigan which provides that anyone charg- 
ed with murder must have been examined by 
three psychiatrists and a report submitted to 
the trial judge relative to the presence or ab- 
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sence of mental disease, with particular refer- 
ence to the patient’s criminal responsibility. 


This Act permits competent observers of 
human behavior to bring to the attention of 
the judge, the prosecutor, or the defense the 
fact that a man may be suffering from mental 
disease and if so, a commission under the ap- 
propriate insanity statutes may be appointed. 
The intention of this statute, however, has been 
to inhibit the unnecessary insanity pleas in 
murder cases and, to my knowledge, insanity 
in Detroit has been made an issue only twice 
since the law was passed. 

The psychiatrists in the clinic are appointed 
to serve on commissions under Act 165 of the 
Public Acts of 1939 and under Act 175, 1927, 
section 27, chapter 7, as amended by Act 24, 
1929, and Act 317, 1931, with the aid of one 
or more outside psychiatrists. The former is 
to determine whether the defendant is suffer- 
ing from a psychopathic condition that makes 
him subject to the commission of sex offenses, 
the intention of this act being to hospitalize 
rather than offer penal treatment to those who 
are medically and psychiatrically ailing to make 
them law-abiding and sexually non-offending; 
or in untreatable cases to provide for per- 
manent hospitalization or incarceration. In the 
case of Act 175, 1927, as amended, the statute 
is intended to prevent the trial or sentence of 
a person who is suffering from such a severe 
mental disease that he lacks responsibility for 
his offense or comprehension of what is going 
on in the court. 

Due to the consistent service of the clinic 
psychiatrists on these commissions, many of 
the aspects of the juridical picture which have 
tended to cast some question on the value of 
scientific psychiatric evidence have been cleared 
up. The presence of the borderline case has 
been recognized by the Recorder’s Court judges, 
and the difficulty of saying whether a particular 
defendant suffering from a mild degree of 
psychosis or an atypical mental disease falls 
into a category as tested in the statute has 
been brought out into the open. The fact 
that a cut-and-dried opinion is sometimes im- 
possible was previously incomprehensible to 
the public press and to many members of the 
bench. For example—the tendency on the part 
of many attorneys to break down a constella- 
tion of symptoms of evidence of mental disease 
which are individually found in sane persons 
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but which together are evidence of a serious 
mental disorder was well crystallized by Judge 
W. McKay Skillman in a case where he stated 
that the evidence for insanity had to be con- 
sidered as a whole to form one unit, that all 
the pieces put together were necessary for an 
evaluation of insanity and that the presence 
or absence of one symptom by itself cannot 
be considered conclusive unless it be a cardinal 
psychiatric sign. 

Another example: Judge John J. Maher in 
a sanity hearing® clarified another aspect of 
forensic psychiatry when he pointed out that 
many medical facts which would not be accept- 
ed as facts in the legal sense are valid and 
useful to the psychiatrist as an expert in com- 
ing to his diagnosis and hence must be accepted 
by the court. In this case the attorney insisted 
that the psychiatrist should have verified the 
patient’s employment record and other informa- 
tion which would come concretely under the 
laws of evidence in order to come to his con- 
clusion, but the psychiatrist pointed out that 
the man’s appearance, his way of presenting 
his ideas, and his content of thought were of 
more value in making a diagnosis and that the 
validity of the medical facts was determined 
by the psychiatrist’s experience with patients 
and might not ever be presented in such a way 
as to be conclusive under the legal rules of 
evidence. These instances of evaluating ex- 
pert testimony so as to serve the ends of justice 
better can be multiplied beyond count and are 
on the records of the court, although unfortu- 
nately they are not in the printed record which 
is available to all lawyers. 

However, Judge George Murphy brought into 
the record through a Supreme Court decision‘ 
the fact that an insanity hearing was an in- 
quest, not a trial, and that under the Michigan 
constitution no jury was necessary in such an 
inquest; thus eliminating the errors arising 
from an attempt of a group of laymen to evalu- 
ate scientific testimony admittedly beyond their 
comprehension. 

An additional service to the court which 
comes from the appointment of the psychiat- 
rist on these commissions comes from the fact 
that all of the facilities of the court clinic 
which are not available to the outside psychi- 
atrist in his own office are made available for 
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him in the clinic. Extensive histories can be 
taken for such a commission, reports of tes- 
timony which has already been received in the 
court, the records of interested social agencies, 
blood tests, physical examinations, a battery 
of standardized psychological tests, and, in the 
case of traffic offenders, psychophysical tests, 
can only be made available economically by a 
public agency which serves a large number of 
clients. The expense of rendering these services 
in a private physician’s office would not be 
justified by the frequency of their use by him. 


PSYCHIATRIC SERVICE AFTER CONVICTION 


The chief value of the psychiatric clinic to 
the court lies in the service which it can render 
to the judge after a verdict or plea of guilty 
has been accepted. The judge in the criminal 
court must decide what sentence will tend to 
make the man himself more law-abiding in 
the future and what the effect of the sentence 
will have in keeping others in the community 
from committing similar offenses. Consistent 
studies of offenders over the past thirty years 
would justify a judge in forgetting the second 
consideration, since the clinic has found few 
violators are deterred from committing offenses 
merely because someone else has been sentenced. 
In the mind of most criminals is the idea that 
they will “get by” and their acts are commit- 
ted under such mental conditions that they dis- 
regard the possible results to themselves. This 
leaves to the judge the major question of what 
is to be done to the man to cure him of his 
criminal tendencies, if such is possible. 

At the time that Dr. Jacoby wrote his origi- 
nal article, there were clinics, if they can be 
called that, in Chicago, Boston, and Philadel- 
phia. The Boston clinic has fallen into desue- 
tude, the Chicago clinic has developed parallel 
to the Detroit clinic, and the Philadelphia clinic 
until comparatively recently was primarily 
medical and not psychiatric. Since that time 
clinics have grown up in Cleveland, Pittsburgh, 
and New York, and a psychiatric adviser has 
been made available for the Supreme Bench in 
Baltimore. 

A court clinic attempts to make a well round- 
ed survey of the offender, and the point of 
such a survey is, that the clinic is doing what 
the judge would like to do if he had time to 
take a medical course, a five year post-graduate 
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course in psychiatry, and three years post- 
graduate course in clinical psychology which 
teaches how to use intelligence tests, aptitude 
tests for various industries and occupations, 
and also tests of educability. He would also 
need the time so as to spend four to ten hours 
with the offender in studying from a scientific 
point of view the violator’s background, the 
deep seated psychological reasons why he got 
in trouble, and his attitude toward society. If 
the judge had all of this background and had 
time to devote to an investigation of every 
offender, he would not need a clinic for his point 
of view would be primarily therapeutic. He 
would ask himself “what treatment should I 
give this man to straighten him out?” 


It is not possible here to give a complete dis- 
cussion of the clinic investigation techniques 
in order to make a scientific personality evalu- 
ation for the judge.® 

Suffice it to say that the clinic is primarily 
interested in finding out the psychological 
machinery which has gone wrong to produce 
the criminal. The psychiatrist differs from 
probation officers in that he possesses a know- 
ledge of scientific literature and of hospital 
experience with persons who are mentally sick 
or otherwise maladjusted so that he can analyze 
motives, not as the man gives them but as they 
really shape up from the offender’s background, 
his life’s experiences, his economic status, his 
general physical and mental health. In examin- 
ing the traffic offender he is not satisfied with 
the man’s statement: “I was careless.” Instead 
he investigates through various techniques to 
determine that this man was not careless in 
the accepted sense, but had great feelings of 
hostility toward members of society, was ag- 
gressive and antagonistic because of conflict 
with his father during childhood, of which 
he was probably not aware until a thorough 
mental investigation brought it back to mind. 
In a domestic relations case the chief complaint 
made to the probation department, or even 
before the judge, may be that the wife is a 
poor housekeeper and neglects the children; 
but psychiatric study shows that this is merely 
the husband’s interpretation of his life with 
his wife, that objectively she is a good house- 
keeper, the children are adequately cared for, 
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but that he in turn resents her because of his 
own declining sexual capacity and his resultant 
tendency to project his own incapacity on to her. 

Over 700 sexual offenders are seen in the 
clinic in any year, all of whom need to be 
studied by medical and psychiatric means for 
an interview in a probation office reveals little 
upon which to base treatment. The causes of 
sexual offenses come from some deep seated 
conflict, or even a mild mental disease known 
as a psychoneurosis, a condition which is not 
susceptible of study by any person other than 
one who has been trained in hospital and clini- 
cal psychology. 

Treatment of offenders is therefore predi- 
cated upon the diagnosis and upon knowledge 
of the cause. The chief purpose of any treat- 
ment, be it penal or medical, is to remove that 
cause if possible. In juvenile courts removal 
from the home, adjustment of the parents, and 
re-education of the child are some of the means 
at hand to correct the situation which is caus- 
ing mental conflict. The adult offender has 
usually deviated too long to be handled by 
these means. It is necessary to use more drastic 
techniques with probably less hope of results. 
In the case of sex offenders since there is a 
definite personality deficiency, we can expect 
more from psychiatric treatment than we can 
in offenders who have committed predatory 
crimes and where the difficulty lies not so much 
in their own personality adjustment as in the 
economic and social spheres of their lives. It 
is necessary to re-educate many of these people 
by giving them trade training, and even to go 
to the length of teaching them how to apply 
for and how to hold jobs before we can hope 
to get any real correction. : 

The penal institution, i.e. the lock-up, has 
failed as a treatment procedure except for cer- 
tain specific types of cases. Those whom scien- 
tific study shows to tend toward incorrigibility 
in the borderline feebleminded group can profit 
by intramural discipline. When psychiatric 
treatment can be carried on in penal institutions 
we can hope for better results, but today when 
there is only one psychiatrist for thousands 
of inmates little can be expected. When better 
trade and better personality training can be 
carried out in prisons we can expect the same 
type of therapy and results that we are getting 
in our court clinic, namely, that those who are 
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carried on clinical supervision and given psy- 
chiatric treatment are three times more likely 
to be successful at the expiration of sentence 
than the same kind of cases without special 
treatment. Unfortunately, we, too, are limited 
in our lack of personnel. At the end of the 
war, however, more psychiatrists and psychol- 
ogists can be employed in the court clinic and 
many more persons can be carried on probation 
with psychiatric supervision and treatment by 
the clinic itself. Today we have to fall back 
only too often on the already overworked private 
psychiatrist whose charges are usually too high 
for the person who is arrested. 

Extensive psychiatric treatment of early 
offenders, even if it consists only in a single 
interview, is being planned for the early post- 
war period and, judging by the clinic’s past 
results, it should have the effect of cutting down 
recidivism most decidedly. Other services ren- 
dered by the clinic could be discussed ad nau- 
seam. 

The clinic is an educational medium for the 


SALARIES OF AMERICAN JUDGES 


173 


police department, for the community through 
the newspapers, and for the judges themselves 
on matters of crime and delinquency. It serves 
as a literary research organization to collect 
psychologic literature to provide a background 
for learned papers emanating from the court. 
It has added a plethora of scientific material 
to the medical literature, for its files are full 
of data to be used in discovering the causes of 
crime and devising means of preventing and 
curing it. For example two series of research 
papers have been published by the City of De- 
troit to make the data in the clinic files available 
for the students of criminology. In the final 
analysis the great service of the clinic as first 
suggested by Dr. Jacoby is its scientific service 
as a tempering medium when the rigid mold of 
Law must be applied to the ever yielding human 
personality. Society, when it realizes the serv- 
ice that such a clinic renders, can scarcely help 
but be appreciative that a progressive, scientific 
agency exists for the prevention and treatment 
of crime within the orbit of judicial procedure. 





Salaries of American Judges 


Money has power, and the amount of money spent on judicial salaries does make 
a difference to the people in the judicial service they get. 


SALARY INCREASES FOR JUDGES are under con- 
sideration in the 1945 sessions of more than 
half of the state legislatures. Some already 
have been granted; others have been rejected. 
Judicial salaries in this country range from 
the $28,500 a year paid to the presiding judge 
of the Appellate Division of the New York 
Supreme Court in New York City down to as 
low as $2,000 and $3,000 a year for trial judges 
in some western states. How is a legislative 
committee, under pressure from bench and bar 
on the one hand and from taxpayers on the 
other hand, to decide at just what point the 
salaries of judges should be placed? 

Even the poorest state has millions of dol- 
lars to distribute in its annual budget, and the 
few thousand involved in any of these proposed 
increases could be and would be willingly spent 
by any legislature if in so doing it would ac- 
complish an end of sufficient importance. Abra- 





This article was prepared by the editor of the 
JouURNAL, assisted by directors, members and friends of 
the Society in every state. 


ham Lincoln is known as the “Great Emanci- 
pator,” but his action in freeing the slaves was 
primarily for the sake of preserving the Union, 
and he is said to have stated that if he could 
save the Union by freeing the slaves he would 
free them; if he could save it by not freeing 
them he would not free them; and if he could 
save it by freeing some and not freeing others 
he would do that. Is there an objective re- 
garding which a legislature might properly say: 
“If we can accomplish that by raising their 
salaries, we will raise them; if we can accom- 
plish it by leaving them as they are or reducing 
them, we will do that; and if we can accomplish 
it by raising some and not raising others, we 
will do that?” 

The first step is to decide what the state is 
paying its money for. It is not for the purpose 
of supporting the judges and their families. 
True, judges have to eat, pay the rent, clothe 
and educate their children, and bear other com- 
mon financial burdens, and they do so out of 
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their judicial salaries, but these are their in- 
dividual burdens, of no more concern to the 
state government than similar burdens of groc- 
ers and mechanics. A man normally earns the 
money to meet his obligations by rendering a 
service for which he is paid. The employer pays 
the money by way of purchasing that service, 
and his interest in the transaction is to get 
the most for his money. A state maintains a 
judicial system and pays its expenses, including 
the salaries of the judges, for the purpose of 
providing an instrumentality for the adminis- 
tration of justice among its citizens, and it 
gets the most for its money when justice in 
that state is administered with a maximum of 
fairness, efficiency and speed, 

No expedient can assure a perfect system, 
and it is possible to live in reasonable security 
and contentment with less than the best, just 
as it is possible to get along with medium qual- 
ity clothing and live in ¢ house that does not 
have all modern conveniences. The state, like 
the man, however, ought to have the best it 
can afford, and the legislature should be safe 
in assuming that the people are willing to pay 
whatever is necessary to get the best in judi- 
cial service as in other governmental and pub- 
lic services. 

It would be fine if this were solely a matter 
of money, but it is not. No amount of money 
can induce the best lawyers to give up their 
practice and go on the bench if their tenure 
is so insecure that every few years they run 
the risk of being left with neither judicial of- 
fice nor clients. High judicial salaries cannot 
bring good men to the bench if the standards 
of legal education are too low to train com- 
petent lawyers and judges. Money cannot as- 
sure honest, impartial and correct j dicial de- 
cisions if the judges are placed under obliga- 
tion to political influences. 

With these other questions we are not here 
concerned, They are important, and at the proper 
time and place they have hac and will con- 
tine to have due consideration, but the fact 
remains that money has power, and the amount 
of money spent on judicial salaries does make 
a difference to the people in the judicial service 
they get. 


DIGNITY NoT A SUBSTITUTE FOR MONEY 


We may at once reject the notion that the 
dignity and esteem of judicial office are suf- 
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ficient to make up for low salaries. This is an 
important factor in the judiciary of Germany 
and France and certain other foreign coun- 
tries where judges are, by our standards, amaz- 
ingly ill-paid, but it is the pride of America 
that the workman who labors to build the court 
house is as honorable as the judge who sits 
within it. The laborer is worthy of his hire, 
wherever he labors and whatever the nature of 
his duties. 

It is likewise unwarranted to assume that 
the payment of disproportionately high salaries 
would solve every difficulty. It would, in fact, 
create some new ones, for it would induce some 
unsuitable men to become candidates and might 
intensify and lower the level of competition 
for judicial office. Judges should get all to 
which they are reasonably entitled, and it is 
equally unfair and unwise to pay them either 
less or more than that amount. 

Judicial salaries should be such as to attract 
the best of the potential judges to the bench. 
The best potential judges are lawyers with a 
number of years of experience, of high pro- 
fessional standing, judicial temperament, and 
unquestioned integrity. Such men may not com- 
mand the highest earnings at the bar, for large 
incomes in the legal profession rest upon other 
bases besides those mentioned, but if they have 
the qualifications mentioned they are certain 
to rank well above the average in earnings. 
When the state proposes to purchase their 
services for the use of the people of the state 
in a judicial capacity, it should be willing to 
pay the price that has been set upon them by 
the public in open competition. 

This is not to say that the salaries of judges 
should be the approximate equivalent of their 
earnings before they went on the bench, but 
that if the average earnings of the reasonably 
good lawyers of the state be computed (elim- 
inating for this purpose the marginal lower 
fringe who could earn more in some other em- 
ployment anyway), and if the average earnings 
of the few with the highest incomes be ascer- 
tained, the basic salaries of judges should be 
well above the former figure but probably 
(though not necessarily) not above the latter 
figure. 

This basic figure should be understood to ap- 
ply to the basic judicial officer of the state— 
the trial judge of general jurisdiction. There 








ApriL, 1945] 


are and should be gradations of salaries in pro- 
portion to the importance of the causes tried, 
load of work, and other factors. Here, however, 
is as good a place as any to denounce the idea 
that courts handling small cases are “minor” 
courts. For a state to lavish its money and 
judicial talent on the appellate courts and man 
the “inferior” courts with anybody it can get 
at an inferior salary is about the same thing 
as for a bakery to employ an expert baker ex- 
clusively for wedding cakes, and let the janitor 
and odd job man bake the bread. 


SOME COMPENSATING ALLOWANCES NEEDED 


The basic judicial salary, subject to the ap- 
propriate gradations just mentioned, would be 
suitable for the actual salary if the terms and 
conditions of judicial employment were com- 
parable to those of the practice of law. Such 
differences as exist should be compensated for 
as much as possible. 


No scheme of social security ever devised 
has equalled that of the lawyer in a stable com- 
munity with an established private practice. He 
is assured of employment and income as long 
as he is able to work, and thereafter a suffi- 
cient share in the continuing profits of the 
practice to maintain him for the rest of his life. 
There are lawyers whose prospects are more 
uncertain, but their group is not the most likely 
place to search for judicial talent. When a 
good lawyer and potential judge leaves that 
situation and prospect, he has a right to ask 
his new employer, the state, to duplicate it as 
nearly as possible, and, failing that, to com- 
pensate as much as possible for the deficiency. 
A satisfactory duplication of it requires indef- 
inite tenure of office during good behavior, 
and a pension upon retirement. If the state 
only offers its judges a four or six year term, 
subject to risk of defeat at the polls in the next 
election, and if it leaves them nothing but their 
own life insurance and savings to fall back on 
when retirement age comes, it has a moral ob- 
ligation to make a limited compensation there- 
for by adding substantially to what would other- 
wise be a reasonable salary. 

Campaign expenditures are a big item in the 
budget of the elected judge. Except under the 
Missouri plan, where no compaigning is neces- 
sary, the actual amount of money offered the 
judge is the nominal amount less the portion 
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of it the judge must spend to get the votes 
necessary to keep himself in office. A state that 
insists on that mode of selecting judges should 
in all fairness assume for itself rather than im- 
pose on the judge the expenses peculiar to the 
system, and the simplest way to do it is to add 
to the judge’s salary an amount sufficient to 
cover them. 


A similar problem is posed by the subjecting 
of judicial] salaries to income tax, state and fed- 
eral. A discussion of the constitutional and 
political aspects of collecting taxes for one gov- 
ernment from the employees of another would 
be out of place here, but it is not out of place to 
call attention to the fact that when a judicial 
salary previously tax-free is subjected to tax, 
the actual amount of money offered the judge 
is the amount of the salary less the tax just as 
truly as the amount of money offered the elected 
judge is the salary less the amount of his neces- 
sary campaign expenditures. Good arguments 
may be advanced for the proposition that judges 
ought to pay income tax like everybody else, 
and the Supreme Court has accepted them, 
but if the salary of a judge was fair when it 
was tax-free, it is perfectly obvious that it is 
something less than fair after a large portion 
of it has been earmarked for a new tax, and 
the way to make it fair again is to grant an 
increase in salary equivalent to the amount of 
the tax. 


Strong pressure for salary increases in many 
instances comes from the general rise in price 
levels as a result of the war. This is, to ex- 
press it another way, a general lowering of the 
value of money, and it has already gone far 
enough to justify calling it a moderate form 
of inflation. Inflation has not gone so far as 
it did in the last war, and the chief reason is 
the pressure for maintenance of pre-war price 
levels exerted by the federal government 
through the Office of Price Administration. For 
practical and administrative reasons some com- 
modities and some classes of wages and salaries 
have been exempted from price control, and 
judicial salaries in most instances are among 
them, so that doubtless most of the proposed 
increases may be considered without regard to 
O. P. A. regulations. The spirit of the law, how- 
ever, is so manifestly in the public interest, 
and so definitely against the raising of one 
price merely because of the rise in other prices, 
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that employers have a patriotic duty to live 
up to the spirit of the price control regula- 
tions even though for one reason or another 
they are not subject to penalties for failure 
to do so. 


The important thing to be pointed out in this 
connection is that while it is against the spirit 
of federal price control to raise a salary merely 
because of rising prices, thereby adding to the 
rise in prices, it is against neither the letter 
nor the spirit of the law to give underpaid 
judges at this time the money they should have 
been receiving all along. It is to be hoped that 
the fight against inflation will in no case be 
used as an excuse for failure to render to judges 
the justice they so conscientiously dispense to 
others. 


NEw YorRK Is HIGHEST 


So far as can be determined from the sources 
of information available, the highest judicial 
salary in the United States is that of the presid- 
ing justices of the two departments of the Ap- 
pellate Division of the Supreme Court of New 
York, sitting in New York City. They get $28,- 
500 a year, which is, however, only $1,500 more 
than the $27,000 paid to the other judges of 
the same courts. The judges of the Court of 
Appeals, the state’s highest court and higher 
than the Appellate Division, receive a lesser 
amount, $25,000 ($25,500 for the Chief Judge) 
which appears strange until it is observed that 
an extra $10,000 is allowed to both Supreme 
Court and Appellate Division judges sitting in 
New York City over those in the rest of the 
state, and that the Court of Appeals is not in 
the metropolis but in Albany. 


At the other end of the scale are many trial 
judges and a few supreme court judges earning 
$5,000 a year and less—down to as low as $2,- 
000. For many of these the situation would be 
a lot worse than it is except for some legal 
fictions and other devices employed to add to 
the established salaries. In many of the states 
the state pays a basic salary, and the counties 
supplement it, either according to a definite 
scale or as they see fit. Expense accounts are 
allowed the judges in a dozen states, but in 
many of them the allowance is no more than the 
actual expenses involved. Alabama circuit 
judges, for example, get $100 for each extra 
county in the judicial circuit, which must barely 
cover the actual expense of going there to hold 
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court. In Arkansas, North Carolina, South 
Dakota, and perhaps others, the expense ac- 
counts are substantial enough to afford the 
judges some relief from low salaries. 


Other interesting devices to augment judi- 
cial salaries are the $1,500 allowed the Mon- 
tana judges for reporting their opinions (in 
Delaware $200 is allowed each of two judges 
for this purpose); the $1,500 allowed certain 
Texas and New Mexico judges for their services 
as juvenile court judges; the $2,000 allowed 
New Mexico supreme court judges for their 
services as trustees of the state law library; and 
the $600 a year paid to Kentucky judges as 
members of the state judicial council. Some 
judges get one salary for hearing and deciding 
cases and writing the opinions, and another for 
writing the headnotes. 


CONSTITUTIONAL LIMITATIONS 


The sturdy pioneers who settled South Da- 
kota and wrote its first constitution were de- 
termined to have no sleek bureaucrats at Pierre 
waxing wealthy from the toil of the poor, and 
so they fixed what they considered modestly 
adequate constitutional limits on the salaries 
of their chief public officials. The governor and 
supreme court justices were to get $2,500 a 
year; circuit judges $2,000; the secretary of 
state and certain other administrative officials 
$1,800 a year, and, both last and least, $1,000 
a year for the attorney-general. Magnanimously 
recognizing the possible need of increases later 
on, they provided that after the expiration of 
a certain time the legislature might have power 
to add as much as $500 a year to the salaries 
of governor and judges. ” 


Despite a dozen attempts to amend it during 
the past fifty-six years, that section of the con- 
stitution is in force today. According to a 
chart of the purchasing power of the dollar 
recently published by Roy Wenzlick and Com- 
pany of St. Louis, it would have taken $2.27 
in 1944 to purchase as much as one dollar could 
buy when the South Dakota constitution was 
written. In actual terms of ability to pay the 
rent and buy the baby’s shoes, therefore, it 
would require a salary of $6,810 today to equal 
the maximum of $3,000 allowed in the 1889 
constitution. 


After the failure of repeated attempts to 
change the constitution, the legislature set it- 
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self to remedy the situation as much as possible 
by indirection. It voted expense accounts of 
$1,800 a year to the supreme court justices 
and $900 a year to the circuit judges, paid the 
attorney-general a salary as a member of the 
Securities Commission, built a home for the 
governor, etc. All this was challenged in court, 
and, the members of the supreme court being 
very much interested in the outcome, they dis- 
qualified themselves as a group and a committee 
of practicing lawyers specially qualified for the 
purpose ascended the bench and heard the cases. 
The series of cases begins with State ex rel. 
Payne v. Reeves, 44 8. D. 568, and runs through 
to the end of the volume. The attorney-gen- 
eral’s work on the Securities Commission was 
held to be part of his official duties and not 
suitable for extra compensation, and unless 
something else has since been thought of he is 
getting along on $83.33 a month today, but the 
temporary court ruled that the expenses pro- 
vided for in the judges’ extra allowance were 
bona fide expenses and sustained them. 

The 1945 legislature has just increased these 
expense allowances, bringing the total compen- 
sation of supreme court judges to $5,400 and 
circuit judges to $4,900, of which $2,400 in 
each case is for expenses. According to the law 
of State ex rel. Payne v. Reeves, which is ap- 
parently still in force, this is constitutional only 
if the $2,400 actually goes for bona fide ex- 
penses, but until the constitution can be amend- 
ed it would be an outrage to raise the question 
again. The last vote on it was in 1942, with 
39,969 yes and 85,206 no, but in 1932, with a 
big presidential vote, it nearly won, losing by 
only 108,184 to 106,585. 

The plight of the Kentucky judges is in some 
ways worse. Their constitution limits them to 
$5,000 a year from any and all sources. The 
circuit judges start with a base salary of $3,- 
000, which may be supplemented by the coun- 
ties up to the $5,000 limit. They may also get 
$1,200 in certain cases as special judge, and 
if they are not already up to the maximum 
from other sources they may have $600 a year 
as members of the judicial council, which, per- 
haps for that very purpose, is made up of the 
entire judiciary of the state. 

If there is a lesson to be learned from these 
cases, it is the folly of attempting to nail down 
to any fixed standard a salary based on the 
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fluctuating value of money. Where the attempt 
has been made and it is doing harm to the judi- 
dial system, the limitations should be removed 
at the earliest opportunity, and failing in that, 
some of the devices mentioned and others that 
might be thought of should be employed to 
supplement the constitutional salary in some 
manner not contrary to law. Judges in these 
and other states have been patient and have 
made commendable records, but in spite of the 
fine men that have adorned the bench of each 
state it is still true that a better judiciary and 
a better administration of justice awaits the 
day when judges are paid what they deserve. 

At the end of this article are four statistical 
tables. The first shows the present salaries of 
the judges of the states’ highest courts, the 
intermediate appellate courts, if any, and the 
circuit, district, or whatever other name may be 
applied to the trial courts of general jurisdic- 
tion. These have been taken from the statute 
books, from certain legal publications and refer- 
ence books, and from post card reports received 
from two or three prominent lawyers or judges 
in each state who have access to this informa- 
tion. A few discrepancies may appear, chiefly 
due to different practices in including or omit- 
ting supplementary allowances as part of the 
salary figure, but in the main they are accurate 
and authoritative. Where two figures are given 
it should be understood that the salaries for 
judges of that class range between the two 
limits shown, usually on a population basis. No 
attempt was made to cover county, probate and 
other so-called minor courts, not because their 
problems are not of equal or greater importance, 
but because the variety and complexity of their 
organization and salary structure makes it im- 
possible to present a fair picture of them in a 
study such as this. 

The second table shows the various devices 
adopted in different states to add to basic sal- 
aries established by statute or constitution; 
the third shows judicial salary increases passed, 
defeated and pending in the 1945 legislatures; 
and the fourth shows judicial pension plans now 
in operation and others being considered. State- 
ments regarding status of bills are as of March 
1, 1945, and by the time this reaches its readers 
many more of them will have been passed or 
defeated. We will attempt to provide a sum- 
mary of results later in the year. 
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TABLE I 
PRESENT JUDICIAL SALARIES 
Intermediate 
State Highest Court Appellate Courts Trial Courts 

a aA ont RRC th 7,000 6,500 5,000- 8,000 
ec ate arate sik was eure eee 8,500 ieee 4,000- 6,000 
ed: bo lok. sled sisaweavens 7,500 ere 3,600- 6,000 
eat coin dukes band Sateeell 13,000 

(14,000 CJ) 12,000 4,750-10,000 
PD nil cidbberdewebesesvacson’ ,500 wes 2,000- 6,000 
IE EE ROE 12,000 neers 12,000. superior 

(12,500 CJ) 9,000 common pleas 
PD: shes desee ba vednetbeeee 10,500 (chancellor and chief justice), 10,000 (associate judges, 7,500 

(vice-chancellor ) 

PD SiGi Lb aban auheaKeebeaneednal 20,000 12,500 10,000 

(20,500 CJ) 
i aici ecto eh iin Ale Ds nels wid a ere 7,500 peed 6,000 and suppiement 
EE ive siacck vue colewhuned «céarhee 9,000 — 6,000 and supplement 
PE PhkGs.bosévaboweareeceeedeseanen 5,000 state 4,000 
DEE <ccawe cbbukecks ones ndbeanesdas 15,000 8,000 plus $15 per 8,000-15,000 

day and expenses 
Mn 2s Gclous Catdbkeeerenecnn awen 10,000 10,000 4,200-10,000 
ae SG ee ee ae aaa aeieon 7,500 ene 5,000 
ii cs klk tint ene idinnd Belk al 6,000 ons 4,000 
NS ne co ie cehacareudedawaee 5,000 sulin 3,000- 5,000 
NL 2bes sb od aes ie aevine + od awn 14,000 8,000 7,500-10,000 
| a on a ae ee ae 8,000 take 7,500 
(9,000 CJ) 

i on te eta Colne aa bade 11,500 ee 8,500-10,250 
DE CSiuieseserdvnscdianuse Supreme judicial 14,000 (15,000 CJ), superior 12,000 (13,000 CJ), 


probate 3,000-9,000, land court 10,000, municipal, Boston 9,000 (10,000 
CJ), district 1,200-6,000 (part time), special justices $5-$25 a day (part 


time). 
I 2 i cig ack els Te 12,000 aa 6,000 
SPS et ae ree ee) 8,500 

(9,000 CJ) mecha 6,000- 7,500 

OPE on CE nS te 7,500 ski's 5,000 
I hadley liad ad dhilia ns cied a 10,000 8,500 6,000- 8,000 
inne a ans nace akmmiaas mdi 7,500 ‘eae 4,800 
RI A ee nL oO 7,500 ote 5,000 
Ris Bris clin o walala wie sainke ale 7,500 saa 4,500- 7,200 
ne 7,000 wai 7,000 
CP  hiienrnctaacsdh aan aeanade Court of Errors and Appeals, chancellor 19,000, chief justice 19,000, 


justices 18,000, lay judges $40 per day (about $9,000 per year); vice- 


: chancellors 18,000; circuit judges 16,000; common pleas 15,000 down. 
New Mexico 


EE ny Premera 8,000 ‘ae 6,000 
ees tices cae cechawaheten 25,000 17,000-27,000 15,000-25,000 
(25,500 CJ) (17,500-28,500 PJ) 
EE RT OE 550 ee 7,550 
SE MD, 6s cavsenacscssccasaeer 5,500 ate 4,000 
UTE Soi bob Sane lec viudbodocnde 12,000 8,000-12,000 3,000- 9,000 
(12,500 CJ) 
SERGE CIE RRL ecm rrs 7,500 mee 4,000- 7,200 
Oregon .. SGP RUn ene xenenakKeessesonees 7,500 ens 5,000- 6,500 
CE: kcté wdedwdntansdecedesse 19,000 18,000 9,000-15,000 
(18,500 PJ) 
ee pd cs dada nsned can 0,000 a 9,500 
(11,000 CJ) (10,000 PJ) 
TOE PT PTE 6,750 bwia 6,750 
i ok ak ce 5,400 sane 4,900 
DE Us andsucasnaadeccate cctoeve 7,500 6,500 5,000 
EY hh sicaivliahten kk daubiee BScedeud 8,000 6,500 5,000-7,400 
Mi iititdi atathninthan. 16s Sina ns an wide aidan 5,000 see 4,000 
i sic cus chvbebne cek pena wens awa 6,000 eS 5,000 
tet (6,500 CJ) 
Pica ies goto eu 4 8,500 pe 5,400-8,400 
: (8,900 CJ) 
Ee eR a a a 8,500 cates 6,500 
Nd oun pewie ideas oes has 10,000 keen 5,000- 9,000 
EE iia ete cade, teal, see eb iil 10,000 cd sche 8,000 
cil ianievanhontacasawdua cand 7,000 


tree 6,500 
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State 
Alabama 
Arkansas 
California 
Delaware 
Florida 
Georgia 
Illinois 
Indiana 


Kentucky 


Louisiana 
Maryland 
Minnesota 


Missouri 


Montana 
New Hampshire 
New Mexico 


New York 


North Carolina 
South Dakota 
Texas 

Texas 

Virginia 
Wisconsin 


State 
California 


Connecticut 


Delaware 


Federal 
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TABLE II 
ALLOWANCES AND SUPPLEMENTS 
Basic Total 
Courts Salary Allowance Compensation Explanation 
circuit 5,000 1,000 to 3,000 5,000 to 8,000 county supplement 
circuit, chancellors 3,600 up to 2,400 3,600 to 6,000 expense 
superior 4,000 750 to 6,000 4,750 to 10,000 county supplement 
$200 each to chancellor and associate justice for Kent County for reporting opinions 

circuit (Miami) 6,000 2,100 8,100 county supplement 
circuit é 6,000 up to 4,000 county supplement 
circuit superior 8,000 up to 15,000 county supplement 
circuit superior 4,200 1,800 to 5,800 4,200 to 10,000 county supplement 


$300 travel expense allowance to judges having more than 
one county in judicial circuit 
circuit 3,000 up to 2,000 3,000 to 5,000 county supplement 
1,200 when commissioned as a special judge 
600 as member of judicial council if no other suppplement 
—all subject to $5,000 constitutional limitation 


district 5,000 5,000 10,000 city supplement 

(New Orleans) 

circuit 8,500 1,500 1,750 8,500, 10,250 city and county 
supplement 

district 6,000 1,500 6,000-7,500 county supplement 
three counties only 

circuit 


certain amounts allowed as juvenile court judges and other amounts as 
jury commissioners 





supreme 6,000 1,500 7,500 for reporting decisions 
supreme trial 7,000 expenses 
supreme 6,000 2,000 8,000 law library trustees 
trial 4,500 1,500 6,000 juvenile court judges 
app. div. 17,000 10,000 27,000 sitting in New York City 
(P J) 17,500 11,000 28,500 sitting in New York City 
supreme 15,000 10,000 25,000 sitting in New York City 
ct. of app. 22,000 3,000 25,000 expenses 
(CJ) 22,500 3,000 25,500 expenses 
supreme 7,500 1,050 8,550 expenses 
superior 6,500 1,050 7,550 expenses 
supreme 3,000 2,400 5,400 expenses 
circuit 2,500 2,400 4,900 expenses 
district 5,000 1,500 6,500 juvenile court judges 

(four counties only) 
district (Dallas) 5,000 2,400 7,400 county supplement 
circuit 5,400 statute authorizes supplement from cities 
circuit 8,000 supplement in Milwaukee County 
TABLE III 

Jupic1aL SALARY INCREASES—PROPOSED, PENDING AND ACCOMPLISHED 
Court From To Bill No. Remarks 
supreme 13,000 15,000 AB 1915 pending 
supreme CJ 14,000 16,000 AB 1915 pending 
appellate 12,000 14,000 AB 1915 pending 
superior 4,750 to 10,000 AB 842 pending 

10,000 for all 

superior 2,000 increase for all AB 43, SB 245, 1932 pending 
supreme } 12,000 15,000 pending 
superior 
chancellor } 10,500 12,500 HB 59 pending 
ch. justice § 
assoc. j. 10,000 12,000 HB 59 
vice-chancellor 7,500 10,000 HB 59 
supreme 20,000 25,000 HR 2181 pending 
supreme CJ 20,500 25,500 
circuit 12,500 17,500 


district 10,000 15,000 
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State 
Georgia 


Idaho 


Illinois 


Iowa 
Kansas 
Maine 
Maryland 


Massachusetts 


Minnesota 


Missouri 


Montana 
Nebraska 


Nevada 

New Mexico 
North Carolina 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 


South Dakota 


Tennessee 
Texas 


Utah 
Wyoming 


State 


Arkansas ....... 
California ....... 


JoURNAL OF THE AMERICAN JUDICATURE SOCIETY [ Vo. 28 
TABLE III (Continued) 
Court From To Bill No. Remarks 


Figures given in Table I are from new constitution adopted in 1945 and subject to referendum 
in August, 1945. 


supreme 5,000 6,000 HB 53 passed and approved 

district 4,000 5,000 HB 53 Feb. 28, 1945 

circuit 8,000 10,000 SB 98 pending 

circuit ' Cook County only — 7,000 of 
superior 8,000 17,000 SB 99 it to be county supplement 
supreme 7,500 10,000 SF 181 may be reduced to 9,000 

district 5,000 6,000 SF 96 passed lower house 

supreme 6,000 7,500 SB 75 passed senate and approved by 
district 4,000 5,500 SB 75 house committee 


Increases pending for all judges; amounts and bill numbers not known. 


highest 11,500 15,000 HB 421 likely to pass 

highest CJ 11,500 16,000 HB 421 

trial 8,500 10,000 HB 421 (plus present supplements) 

sup. jud. 14,000 16,000 SB 311 not reported out of committee 

su. CJ 15,000 17,000 SB 311 

superior 12,000 14,000 SB 311 

superior CJ 13,000 15,000 SB 311 

supreme 8,500 11,500 Approved by house committee; 

supreme CJ 9,000 12,500 senate committee recommended 

district 6,000 to 8,500 to reduction to 10,800 and 12,000 for 
7,500 10,000 supreme court and 7,800 to 9,300 


as . , : for district courts. ; 
New constitution requires straight salaries without allowances. Amounts not yet determined. 
Increases will be sought. 


trial 4,800 6,000 bill defeated 

supreme 7,500 10,000 Bill passed with supreme court 
trial 5,000 7,500 portion stricken out and trial courts 6,000 
supreme 7,500 8,500 SB 94 pending 

district 6,000 8,000 SB 97 increase in juvenile allowance 


Bill pending to increase expense allowance from 1,050 to 1,500 for all judges. Passed senate. 


appellate 8,000 to 12,000 SB 234 pending 
12,000 
district 4,000 5,000 SB 11 passed senate 
supreme 7,500 8,000 HB 262 pending 
circuit 5,000 to 6,000 to SB 235 
6,500 7,500 


SB 56 would increase all judicial salaries, from supreme court (19,000 to 25,000) and superior 
court (up to 22,000) down to lowest 10,000. 
Bill pending for appointment of commission to consider increasing salaries of all state 
officers including judges, in excess of 6,000. 


supreme 6,750 8,000 in general appropriation bill 

circuit 6,750 18,000 in general appropriation bill 

supreme 4,800 5,400 passed in 1945 legislature; effective July 1, 1945 
circuit 4,300 4,900 


Bill before legislature to provide travel expense to appellate judges. 





supreme 8,000 9,000 or bills not yet introduced; now being prepared; 
10,000 will be sponsored by State Bar. 
appellate 6,500 7,500 
district 5,000 6,000 
supreme 5,000 7,200 SB 117 pending 
district 4,000 5,400 SB 116 pending 
supreme increases for both defeated in 1945 legislature 
district 
TABLE IV 
JUDICIAL PENSIONS 
Courts Amounts Remarks - 
56 a eaten supreme 7,500 effective now 
Pay ie | aeaeetene cepUNS | supreme one-half of last effective now 
appellate salary 
district 
municipal 
cavnsubeneoas eben supreme 3,000 effective now 
(nehiahssiseneeeene supreme 8,000 effective now 
superior 


common pleas 
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TABLE IV (Continued) 
State Courts Amounts Remarks 
er ee en cme ry all full salary effective now 
appellate 3/4 salary effective now 
circuit 3/4 salary nding 
TE vd cannhaadnewtiamanaen whan all half salary HB 59 pending 
DE <idvencbosccacekecdseenawel supreme 2/3 salary effective now 
SE) hs nts sn bade kcaoene supreme, circuit, up to 1/2 salary effective now 
county, probate, 
superior, municipal 
NG. 60 sa vikdbdeenkigulékanakl court of appeals 5,000 effective now 
BEER Ghicoun scsndetectecauetseereen supreme 3/4 salary effective now 
superior 3/4 salary effective now 
iia ain erat nk witli iin ikea trial and appellate 2,400 effective now 
SD apebececnscccsudecuas all trial and appellate 3/4 salary effective now 
REE, chice<kctakéookensaceohedun supreme full salary pending 
circuit 
municipal 
(of record) 
Ng oS Se oly etait ace hie Soca supreme 1/2 salary effective now 
DEE accdedssckecnsanvacalnel Bill will probably be introduced in 1946. 
DE Jctcesshanbebecensemaenne Pension feature stricken from judicial salary bill in 1945 legislative committee 
i oo wads Se kup iad e Rane supreme 2/3 salary effective now 
district 2/3 salary effective now 
Pe  cnctiarceeesawwey ree supreme, circuit, 1/2 salary effective now 
common pleas, 
chancellors, 
vice-chancellors 
A supreme 2/3 salary effective now 
superior 
eee Tr all judges 1/2 salary defeated, 1945 
SD -.duastesdieaniedw theres wens all 3,000-6,000 pending 
0 ee supreme 2,400 effective now 
district 
DEE, cctnedendedceteteiwan all up to half salary effective now 
Se ee Te er en supreme 7,500-9,000 effective now 
superior 
ey GE 6 Sis ccavecscacneoes Contributory pension bill passed house, pending in Senate 
PE chasddslenneneeeecsd@aonunt trial and appellate full salary effective now 
neni thedndalndhn aaa State Bar advocating pension plan 
DET icsascundocigsendaausadieul all not known effective now 
WEEE Sabanecdocenedsenckaceunenl court of appeals 2/3 salary effective now 
circuit and city 3/4 salary effective now 
I ine rancennaacdcanenee ren supreme 1/2 salary effective now 
superior 1/2 salary effective now 
EE WED nberc cccnesesdssnndea Pension bill defeated in 1945 legislature 
NS oa seccvcnekncabegaxel supreme bill pending, sponsored by state bar association 
circuit 
WOE necccdsdeeebeeeveceewsews supreme 4,000 effective now 





The Legal Aid Society exists in order to give to the poor of,Greater New York 
who have legal troubles (and they number over 30,000 each year) the help they 
need to solve those troubles just as the free hospitals exist to give the sick the 
care they need to cure their ills. In neither case is this charity in the derogatory 
sense. It is rather the discharge of a governmental function by means of private 
funds. Every citizen is entitled to medical care and every citizen is entitled to 
legal help. Only doctors are licensed to treat the sick and only lawyers are 
authorized to handle legal matters. To those who cannot afford to pay doctors 
or lawyers, proper help must be furnished gratuitously. The financial burden in 
the one case should not be and is not borne by the doctors, and in the other case 
it should not be borne by the lawyers. The community is the obligor and the 
beneficiary in both cases.—Harrison Tweed. 
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Politics and Public Relations 


An Inquiry into Some Historic Attitudes of the Organized Bar 


EDMUND RUFFIN BECKWITH 


LAWYERS HAVE LONG been agitated, especially 
when working as members of bar association 
committees, by two questions which are more 
closely related than superficially appears. These 
questions are, Is it within the competence of 
the organized bar to take positions on political 
questions? and, Is it within the proprieties for 
the bar to “advertise” its work done in the 
public interest? It is the intention of this 
paper to support the affirmative answer to both 
questions, and further to indicate that the same 
answer must necessarily be given to both be- 
cause unless the bar is willing to act on political 
questions affecting the fundamental rights of 
the people it will have continually diminishing 
reason to say anything at all. 

It is not easy to determine how any given 
proposal may affect the fundamental rights of 
free men. But the fact that there is very great 
difficulty in drawing lines of demarcation be- 
tween measures which affect the institutions 
of freedom and those which comprise mere 
practical options or experiments in social prog- 
ress does not excuse the bar from acting upon 
fundamental matters regardless of their political 
import, or from informing the public as to the 
significance of the event. 


I. THE BOGEY-MAN OF “POLITICS” 


The constitution of the American Bar Asso- 
ciation, Art. I, recites that the objects of the 
association are “to advance the science of juris- 
prudence, promote the administration of justice 
and uniformity of legislation and of judicial 
decision throughout the Nation, uphold the 
honor of the profession of the law, * * * and to 
correlate the activities of the Bar * * * in the 
interest of the legal profession and of the 
public”. It is unlikely that any other associa- 
tion puts the matter differently except in the 
choice of words. Many speak of “reforms in 
the law”. All of them imply that they exist to 
preserve the liberties of the people. 





The author is a member of the New York bar, a 
member of the Board of Directors of the American 
Judicature Society, and was formerly chairman of the 
Committee on War Work of the American Bar 
Association. 


It must be hard for any one versed in the 
history of the common law to bear the current 
babble and chatterment about “the common 
man.” During at least seven centuries the law 
of England and the United States has been 
working out the methods whereby a social or- 
ganization which was horizontally stratified is 
being progressively converted into a social or- 
der where every person, “common” or not, may 
stand upright upon his own feet and may rise 
as far as his capacities permit and his will 
persists. It is for this that courts and juries 
exist, with lawyers expert in the arts as well 
as the sciences of freedom. Government be- 
comes tyranny when it herds people into classes 
and treats them in the mass, when it goes be- 
power to organize him or confers its “favor” 
yond its duty to protect the citizen and uses its 
upon any faction to that end. It is tyrannical 
because in every such situation the “party line” 
becomes the governmental policy and no free 
choice survives. It is to prevent this very thing 
that American lawyers have collected them- 
selves into associations and have formulated the 
common design to preserve inviolate the consti- 
tutional liberties of every man in order that all 
men may be free. 

But lawyers have for many years conditioned 
their minds to the settled conclusion that their 
“Articles” put all “political questions” out 
of the area of discussion by their professional 
bodies. This has been so thoroughly absorbed 
into their consciousness as to become practically 
automatic, a fact which everyone with experi- 
ence in association work can verify by his own 
recollection of occasions when resolutions com- 
mittees and similar groups have foreclosed 
discussion of proposals with the one word, “po- 
litical.” 

For the purpose of this paper I employed 
James J. Bartley, Esq., member of the New 
York Bar who was lately released from the 
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army, to read most of the bound reports of bar 
associations presently available in the New York 
Public Library and in the Association of the 
Bar of the City of New York.* In all this mass 
of records of professional deliberations the 
reader identified the following instances which 
reached a level of importance or a degree of 
concern high enough to produce what may be 
fairly called recorded debate. 


AMERICAN BAR ASSOCIATION 


In 1883 a paper on considerations of public 
policy in judicial decisions provoked a motion 
that “these mighty questions, partly political 
and partly professional” should be given atten- 
tion. The motion was tabled. 

In 1911 a motion was adopted that it was 
“not within the province of the Association to 
take part in political discussion on woman suf- 
frage”’. 

In 1918 a motion to consider the pending 
constitutional amendments on _ intoxicating 
liquors and woman suffrage was indefinitely 
postponed. 

In 1936 a motion was adopted disapproving 
the proposal to pack the Supreme Court of the 
United States. 

In 1940 a resolution approving a 6-year term 
for the presidency was tabled on the ground 
that it could not be then considered apart from 
a political campaign. 


MASSACHUSETTS BAR ASSOCIATION 


In 1912 a report that the Association should 
refrain “from any attempt to influence legisla- 
tion concerning any matter that seemed in its 
nature political, economic or commercial” was 
approved when limited to “matters political or 
partially political”. 


PENNSYLVANIA BAR ASSOCIATION 


In 1931 a proposal to approve the adherence 
of the United States to the Permanent Court 
of International Justice was opposed on the 
ground that it was not within the objects of the 
association and that no committee to report on 
it was provided for in the by-laws. A motion 
to table the proposal was adopted. 


NEw YorRK STATE BAR ASSOCIATION 


In 1920 a resolution disapproving the Vol- 
stead Act for enforcement of the prohibition 
amendment was tabled on the ground that “it 
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would be presumptuous for the committee (on 
Law Reform) to express an opinion”. 


ASSOCIATION OF THE BAR OF THE CITY OF 
NEw YORK 


In 1917 a committee report was adopted to 
the effect that it was not proper to recommend 
action on the proposed amendments relating to 
prohibition and woman suffrage. 

In 1929 a committee report was adopted 
which “adhered to the rule” not to consider 
“proposals to amend the state or federal con- 
stitutions which are political or economic in 
character but only those which deal with the 
administration of justice’. 

In 1937 the association voted to oppose the 
bill to pack the Supreme Court. 


It is true, of course, that countless reports 
on pending legislation have been referred to 
the Congress and to state and local law-making 
bodies, but these have uniformly steered clear 
of “political” matters. It is also true that many 
lawyers have been deeply concerned, as indi- 
viduals, with the critical problems of the past 
60-odd years, but the foregoing record seems to 
prove that the bar has automatically declined to 
formulate collective decisions upon such prob- 
lems. 

What then is the basis of this anathema upon 
political discussion? What, for this purpose, is 
“politics”? The Standard Dictionary defines 
the term as “1. The Science of civil govern- 
ment. 2. Political affairs in a party sense, party 
intrigues. etc.” 

It is arguable that the curse upon lawyers’ 
discussion of their professional business with 
the science of government has grown out of 
confusion respecting the dictionary’s two very 
different definitions. It is also possible that 
suitable research could establish an historical 
connection with the doctrine of Marbury v. 
Madison which denied to the courts any power 
to interfere with the “political decisions” of 
the executive, so that it might be shown how 
the lawyers came to think that their primary 
concern with the courts excluded them also 
from having professional, as differentiated 
from personal, opinions on political questions. 
Regardless of these interesting speculations, it 
is the purpose here to suggest that no such rule 
of exclusion can be valid. 
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II. POLITICS AND HUMAN LIBERTY 


The more recent actions of the bar indicate 
a growing tendency, if not a change of conscious 
opinion, in the direction of organic participation 
in “politics”. The choice of methods for the 
selection of judges is ultimately to be made 
upon a political basis. The rising interest of 
the bar in Dumbarton Oaks seems to be more a 
matter of political concern with the future 
organization of the world than with the 
administration of justice by a revived interna- 
tional court. At least two bar associations have 
formally voted that proposals for “anti-bias” 
legislation, an explosive political issue, are 
within their scope. 

Various committees have been laboring with 
“administrative law”. They have argued about 
the technique of judicial review, and many good 
minds have bogged down in the details of debate 
as to how one or another type of administrative 
regulation should be made subject to review by 
the courts. But the bar has not yet faced the 
cold, hard fact that the principle of the judicial 
safeguard in every circumstance is a political 
issue for which a fight must be made; and it 
has not yet decided that this fight is the bar’s 
to lead, regardless of the details or the conse- 
quences. 

One may assume that a committee report 
approved by the American Bar Association’s 
House of Delegates has some authenticity even 
in its collateral recitals when they are germane 
to the committee’s field. In the report of the 
Committee on National Defense approved by 
the House on March 17, 1941,* under the head- 
ing “The Historic Function of the Bar’ it was 
said that... “the freedom of the profession of 
the law is inseparable from the liberties of the 
people and they must both decline as autocracy 
advances. The extent to which members of the 
profession are forced downward to be mere 
technicians is an infallible index of the loss of 
popular liberty.” When the bar loses or weakly 
surrenders its function to insist without con- 
tradiction that right judgments are finally to 
be given in courts of law and not elsewhere, the 
liberties of the people are in great danger. 

The bar has not audibly raised its voice on 
the related problem of labor union rules which 
effectively prohibit members of unions from 





*66 A.B,A. Rep. 462 (1941). 
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having recourse to the courts. Those rules 
violate a basic principle of American liberty. 
Their existence is a political fact. 

Some day the bar must make its choice, and 
not by mere neglect. The bar has no other rea- 
son for existence than to see to the due admin- 
istration of justice, and ultimately it must 
come to the consistent performance of that 
high duty no matter what counsel of weakness 
or timidity may warn it off. However hard it 
may be to act upon the fact, it is still a fact 
known to all men that every major public ques- 
tion in the United States is a political question. 
Where the substance of the question is affected 
by an immortal principle of legal justice the 
bar cannot lose its voice without losing public 
faith and some part of its own soul. 


III. THE ETHICS OF LAWYERS’ ADVERTISING 


No respectable lawyer questions the moral 
conclusions expressed in the Canons, that as a 
practitioner he must not solicit business, em- 
ploy runners or “touters’”, split fees with 
laymen, emit puffing statements or otherwise 
“advertise”. But there is nothing in the Canons 
to qualify or limit the right and duty of the 
bar to inform the people about its organized 
services rendered in the public interest and 
about that liberty of men which can exist only 
“under law’. The reluctance of the bar to 
engage in effective programs of public informa- 
tion seems to stem from the same kind of 
confusion as may have grown out of the dif- 
ferent definitions of politics. There is nothing 
in the Canons and there cannot be in common 
sense any objection to the most elaborate and 
sustained effort to inform the public how it is, 
or ought to be, served by the one agency most 
concerned with justice and freedom. 

There have been sporadic instances in which 
the propriety of such information has been 
recognized, and here as in the field of political 
action there may be a new trend. It is high 
time. 


IV. THE GENERAL PROPOSITION 


The Constitutional system of a judiciary “co- 
ordinate” with legislative and executive depart- 
ments, the political hypothesis of “checks and 
balances” in government, the transcendental 
dream of “individual liberty under law,” all 
come down to one thing in practice,—the right 
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of the so-called common man to assert his claim 
or defense against his fellow-man or his gov- 
ernment before upright and competent judges 
under reasonable and intelligible laws in the 
hands of honorable and fearless lawyers. When 
the bar oversees the maintenance of such a sys- 
tem it justifies its existence and, in the vernac- 
ular, it “has something to talk about.” If then 
it forthrightly speaks its piece it serves the 
public interest not only in the instant case of 
the right challenged and defended but generally 
in behalf of people who do not readily under- 
stand how the rights of all men are to be pre- 
served. 

The “public work of the bar” may be stated, 
in this brief summary, under seven heads: 
(1) The provision and supervision of the stand- 
ards of professional education; (2) the man- 
agement of post-admission training and of dis- 
ciplinary (grievance) procedure; (3) the oper- 
ation of legal aid for the poor, and related 
measures; (4) the devising and uncorrupted 
working of methods for the selection of judges; 
(5) the drafting and critique of legislation; 
(6) the information and leadership of public 
opinion; (7) the trial of significant causes. 

There is an uncertain shore between the 
tidal body of laws which affect the routine of 
living and the fortress of changeless principles 
which guards the rights of life and liberty. This 
is a variable ground on which it is difficult to 
say just where at any given time the bar has a 
right and duty to insist upon its own expert 
leadership of public opinion, but nonetheless it 
is the genera] area of professional activity in 
which lawyers must be clear headed and strong 
feiting their historic position. It does little 
good to have an erudite and honest bar prac- 
ticing generously in honorable courts if the 
“rules of the game” have been prostituted by 
political contrivance and if the public neither 
understands nor trusts the purposes, integrity 
or skill of the lawyers. Because the bar has 
evaded its opportunities to speak out on sub- 
stantial controversies respecting the institu- 
tions of freedom it has had little left to say 
about mere technique, and it commands small 
audience to hear it patiently. 

There is only one reason to admire “a gov- 
ernment of laws and not of men,” and that is 
because it is the steadfastness of law and not 
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the variable whim of man which is the founda- 
tion of liberty. The bar cannot decently confine 
itself to the technical and “non-political” rules 
or the small matters of procedure which have 
engrossed its attention. It is general law, it is 
the great system of general] justice, which lifts 
from the backs of men the burdens of tyranny 
and from their hearts the fear of oppression. 
It is the “political” statutes which when rightly 
made afford the means to strike off the chains 
of slaves and give wings to the hopes of all 
people. 

Here lies the great work of the bar, here is 
the field too long neglected. The noblest affirma- 
tion of the law is of itself without life, an 
abstract principle contained in a constitution, 
an inert statement written into a statute. It 
is the lawyer who makes the law to come alive, 
who gives it the voice of eloquent indignation, 
the courage and sinew to beat down injustice. It 
is the bar, the aggregation of upright, compe- 
tent and fearless lawyers who ought to be, and 
can be if they will, the principal instruments 
of freedom not only as true ministers of justice 
but as leaders of the people into the ways of 
humanity and peace. This is the high domain 
of “the public relations of the bar,” the political 
plane of the “science of government,” on which 
the bar can rediscover and rededicate its noblest 
energies. 





New Missouri Constitution Adopted 


The new Missouri constitution drafted by the 
constitutional convention of 1943-44 was 
adopted by the people at a special election on 
February 27, 1945, by a majority of approxi- 
mately 150,000 out of 500,000 votes cast. 


Leading changes in the judiciary of the 
state, as detailed in a previous article in the 
JOURNAL (28.52, August, 1944) are: 


1. Increased flexibility through provisions 
for transfer of judges from one court to another 
for temporary service as needed and for service 
of temporary judges in extra divisions of the 
supreme and appellate courts. 


2. More efficient supervision and control by 
the supreme court over the rest of the judiciary 
by means of a specific grant of procedural rule- 
making power and by broadening the scope of 
the writ of certiorari. 


3. Substitution for the justices of the peace 








186 


of a system of magistrates, under supervision 
of the circuit courts, trained in the law, and 
compensated by salaries instead of fees. Fee 
compensation is abolished in all other courts 
as well, including probate courts. 

4. Judicial review of findings, rules and 
orders of state administrative agencies. 

5. Compulsory retirement of appellate judges, 
without pension, at the age of 75, and a special 
judicial procedure for the removal of incapac- 
itated judges. 





Mississippi Has New Judicial Conference 

A group of Mississippi judges met at Jack- 
son on January 5, 1945, and organized a new 
Conference of Mississippi Judges. 

Membership is voluntary and open to all 
supreme, circuit, chancery and county court 
judges. The purpose of the organization, as 
stated in its constitution, is to study and pro- 
mote the improvement of the administration of 
justice and the uniformity and efficiency of 
pleading, practice and procedure in the courts 
of the state. Annual meetings are to be held 
each January in Jackson, and sectional meet- 
ings of groups having special interests are to 
be part of the annual meeting program. Dues 
are two dollars a year. 

Chief Justice Sydney Smith is president, 
Judge Virgil Griffith of the Supreme Court is 
vice-president, and Judge J. F. Guynes of Ha- 
zelhurst is secretary-treasurer. 





Florida Bar Holds Lawful Wartime Meeting 


In view of the widespread cancellation of 
1945 bar meetings as a result of the govern- 
mental ban on conventions of more than fifty, 
some significance attaches to the procedure used 
at the annual meeting of the Florida State Bar 
Association last month. 

The March Florida Law Journal announced 
the meeting with the notation “Registration 
Limited to Fifty.” The fifty who attended 
were to be selected as delegates from the various 
judicial] circuits of the state, the number of 
delegates being apportioned on the basis of 
number of members. Delegates were expected 
to come with instructions from their constit- 
uents on how to vote on the issues to be taken 
up at the meeting, and thus prepared, the con- 
vention was to transact all of the business 
normally handled at an annual meeting, includ- 
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ing hearing and acting on committee reports, 
consideration of legislation, and election of 
officers. 

Confessedly a makeshift, this plan does 
nevertheless provide a fair means to carry on 
the work of the association in almost normal 
manner, and is worthy of consideration by 
others who have seen no alternative to cancelling 
their 1945 meetings. 

O. D. T. regulation 726, revised February 17, 
1945, authorizes the holding of meetings with- 
out permits with out-of-town attendance of 
fifty or less in addition to local attendance. A 
very good state meeting could be held in some 
cities with local attendance “unrationed” and 
with fifty delegates from the outlying portions 
of the state. 





Paragraphs 


Fewer lengthy opinions in Ohio appellate 
courts may be the result of a resolution of the 
Columbus Bar Association, transmitted to and 
accepted by the Second District Court of Ap- 
peals, recommending “the use of memorandum 
or per curiam opinions with citations of author- 
ity for the benefit of counsel in all cases where 
in the judgment of the court there is no new or 
novel question or other ample reason for a full 
opinion.” 


The Section of Judicial Administration of the 
American Bar Association has undertaken a 
study of the new federal criminal rules to de- 
termine to what extent they may be used as a 
pattern for improvement of criminal procedure 
in the state courts. The Honorable Henry J. 
Westhues, commissioner of the Supreme Court 
of Missouri, is chairman of the eleven-man com- 
mittee, which includes federal and state judges, 
practicing lawyers, and members of the Junior 
Bar Conference. 


The Young Lawyer, four-page newspaper of 
the Junior Bar Conference of the American 
Bar Association, made its initial appearance in 
January, 1945. Sidney S. Sachs, Washington, 
D. C., is editor, and T. Julian Skinner, Jr., 
Thomas F. Healy and Charles H. Burton are 
associate editors. Charles S. Rhyne, Wash- 
ington, is chairman of the conference. 
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The Reader’s Viewpoint 


The Federal Judge Is Worthy of His Hire 


To the Secretary: 


I am sorry that it will not be possible for me 
to coutinue my membership in. the American 
Judicature Society. It is a very worthy organ- 
ization. It would give me real satisfaction to 
support it and to have the benefit of its val- 
uable publication, which I have always read 
with interest and profit. 


Since the cost of living has gone up so high 
and my salary has been reduced so low and the 
bond drives have been so strenuous, there has 
been nothing left over for the American Judi- 
cature Society after taking care of the Red 
Cross, the U.S.O., the President’s infantile 
paralysis drive, the church and numerous other 
inescapable local needs such as boy scouts, Tu- 
berculosis Society, Salvation Army, etc. 


If the American Judicature Society wants to 
increase its membership—a worthy ambition— 
and at the same time bring about a little jus- 
tice as well as write about it, undoubtedly it 
could do so by throwing its great influence back 
of a move to put the salary of federal judges, 
always modest, back to the level it used to be 
before it was reduced nearly $2,000 per annum 
quite contrary to the letter and spirit of the 
constitution as formerly understood and inter- 
preted. 

A FEDERAL JUDGE 

This judge’s name has been left on the Jour- 


NAL mailing list. See the article “Salaries of 
American Judges” on page 173.—Editor. 





A New Tax Court 


To the Editor: 


I wonder if you noticed the article in the 
October Harvard Law Review by Professor 
Erwin Griswold in which he advocates taking 
all civil tax appeals away from the Circuit 
Courts of Appeals and giving this jurisdiction 
to a newly-appointed court of nine members, 
in the expectation that conflicts of opinion will 
thereby be prevented. 

I have been giving some thought to this, and 
am satisfied that the proposed change in our 
judicial system would do a great deal more harm 


than it would do good. Under the present sys- 
tem, all except a few exceptional tax cases are 
disposed of without the occurrence of any con- 
flicts. A large percentage of the questions 
decided by the Circuit Courts of Appeals become 
final there. I think it would be bad judgment 
to make a change—particularly since the full 
tide of tax litigation will come about four years 
after the armistice, and there is no assurance 
that the new court could handle it all. 


It looks as if the court would have to sit 
en banc if its decisions were to have effective 
finality, and this of course would limit the 
number of judges on the court and the number 
of cases with which the court could deal. 

ROBERT N. MILLER 
Washington, D. C. 


A Bit of Integration History 
Tc the Editor: 


In view of the long record of effort by the 
American Judicature Society to promote the in- 
tegration of the bar, it occurs to me that you 
may be interested in a story I recently related 
at the annual dinner of the State Bar Commis- 
sioners of Michigan which apparently was un- 
known to them. 


I stated that the subject came before the old 
Michigan Bar Association in a peculiar way, 
namely, that the then president of the Associa- 
tion, Claude Carney of Kalamazoo, thought 
that interest in its annual meetings might be 
increased if he could stage some controversy, 
wherefore, he asked his close friend, William 
Potter, later Justice Potter, to hatch up some 
hot topic for the 1920 meeting. 


Mr. Potter presented the idea of incorporat- 
ing the bar. Very few of the brethren had 
heard of such a proposal and a lively debate 
ensued. The project was, however, approved by 
the convention and the legislative committee 
instructed to prepare and present a bill for that 
purpose at the 1921 session of the legislature. 
This was done. The bill passed the Senate 
unanimously and apparently would pass the 
House, but we became alarmed that we were 
moving too rapidly and without sufficient pre- 
liminary spade work; we feared that we might 
secure a law which would be bitterly opposed 
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by the overwhelming majority of the lawyers 
when they learned of its enactment. 

The result was that the House committee was 
requested by the very persons who proposed the 
bill to “forget it” and not report it out from 
the committee. The main point to this story is 
that if the program had been carried through 
it seems probable that Michigan would have 
had the first integrated bar unless North Da- 
kota adopted its statute very early in the year. 
Michigan lost that honor, but by waiting until 
1935 obtained a much better law than the 1920 
draft and what is more important, it found 
ready acceptance. 

WALTER S. FOSTER 
Lansing, Mich. 





Bureau of Legislation Endorsed 


Mr. David A. Simmons: 


I have read with real interest and profit your 
very able paper “Law and Administrative Gov- 
ernment” [28 J. Am. Jud. Soc. 133 (Feb., 
1945) ]. To my mind you have stated one of the 
most pressing problems before our nation, and 
you certainly have offered constructive sugges- 
tions relative to a proper solution. 

As one who has rather constant contacts 
with the legislative processes of Congress, I cer- 
tainly agree with your suggestion that Congress 
should set up its own Bureau of Legislation to 
work under its immediate direction. Too often 
legislation is written in the executive depart- 
ments and couched in language which most 
people, including members of Congress, cannot 
understand. Also, too often the legislation is 
designed to reach some result desired by some 
bureaucrat, which wesult is not fully revealed 
to Congress. 


I am not so sure that your suggestion that 
the various examiners and commissioners set 
up in various federal agencies should be taken 
out and placed under one general federal court 
system would work well in practice. The diffi- 
culty would be in educating an examiner, taken 
from Civil Aeronautics Board and familiar with 
aviation problems, in such problems as the fixing 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


[VoL. 28 


of bituminous coal prices. This educational 
process would take quite a long time in some 
instances. There is certainly merit in the con- 
tention advanced by many who urge the crea- 
tion of specialized agencies like the Interstate 
Commerce Commission, the Civil Aeronautics 
Board and the Federal Trade Commission, that 
such an “expert” body can better appreciate 
the technical problems involved in certain indus- 
tries than can others who have not had the 
advantage of close association with the in- 
dustry. 
CHARLES 8S. RHYNE 

Washington, D. C. 





The Compleat Justice of the Peace 
To the Editor: 

I am a recently discharged veteran and have 
undertaken the practice of law here in my home 
state of South Dakota. 

Recently the county commissioners appointed 
me a justice of the peace. I am impressed with 
the serious responsibility which is mine. I do 
not say this facetiously (I am somewhat dubi- 
ous of the regard which is held for a justice 
of the peace). I realize that there is a crying 
need for the betterment of the quality of jus- 
tice dispensed in the justice courts. 

To that end I have been thinking of com- 
piling an easily understandable manual for jus- 
tices. Now I know there is no such thing as 
“How to Be a Judge, in Ten Easy Lessons,” 
but it is my thought that a good manual might 
do a little something to improve a bad situa- 
tion. 

I have come upon a first edition of a publi- 
cation entitled The Justice’s Manual for the 
State of South Dakota, by Walter S. Booth, 
publisher, Minneapolis, 1891. Do you know of 
any other such publications? I will appreciate 
your suggestions. 

PHIL M. RENSVOLD, JR. 
Flandreau, S. Dak. 

We pass Mr. Rensvold’s request on to our 
readers, and add that we would be glad to have 
carbon copies of any letters sent to him.—Ed- 
itor. 





Suppose that we had in each town one post office for city mail, another for 
state mail outside of the town, a third post office for United States mail outside 
of the state, and a fourth for foreign mail. That is about the way our court 


system is organized.—J. C. Ruppenthal. 
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Current Literature 


Books 


The Limits of Jurisprudence Defined, being 
Part II of An Introduction to the Principles 
of Morals and Legislation, by Jeremy Bentham. 
Now first printed from the author’s manuscript 
with an introduction by Charles Warren Ever- 
ett. New York: Columbia University Press, 
1945. Pp: xxii and 358. Cloth, $4.50. 


Publication of this book, written more than 
a century and a half ago, was made possible by 
the discovery by Professor Everett of a table 
of contents among a mass of Bentham manu- 
scripts in the library of University College, Lon- 
don, for the first time making possible the 
identification and proper arrangement of the 
manuscripts. 


By no means of mere antiquarian interest, 
Bentham’s brilliantly exact reasoning and his 
careful analysis of words and phrases commonly 
and unthinkingly used make his message mean- 
ingful for our world, too. 


The Unknown Murderer, by Theodor Reik. 
Translated from the German by Dr. Katherine 
Jones. New York: Prentice-Hall, Inc., 1945. 
Pp: 260. Cloth, $3.00. 

The author was an associate of Dr. Sigmund 
Freud for thirty years, and was considered one 
of his most gifted followers. Now a leading 
psychoanalyst of the United States, Dr. Reik 
tells in an interesting, readable manner of the 
contribution to criminology psychoanalysts are 
making by studying the criminal and those who 
prosecute him. There are few questions con- 
nected with crime that Dr. Reik does not con- 
sider from a fresh point of view that deserves 
the serious study of criminologists, criminal 
lawyers, jurists, law enforcement officers, and 
all others interested in crime and criminals. 


Current Ideas in State Legislatures, 1942- 
1943. A review of laws enacted during the 
biennium, compiled by Margaret W. Stewart, 
State Law Index, Legislative Reference Serv- 
ice. State Law Digest Report No. 7. Washing- 
ton: U. S. Government Printing Office, 1945. 
Pp: 85. For sale by Supt. of Documents, 15 
cents. 

This fourth survey of its kind differs from 
those preceding in that only enacted laws are 


considered and citations are omitted. The lat- 
ter feature somewhat lessens its usefulness for 
research purposes, but a supplement containing 
citations is available upon request. The section 
on court administration, page 50, is rather brief 
and contains one error, stating that Nebraska 
took away from the supreme court rule-making 
power previously given. What it did was decline 
to approve the court’s exercise of the power. 
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R. G. Dierenperrer, Sheridan 
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Mapce ENTERLINE, Casper 
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